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Dr. Dinesh Kumar Singh

Scope of Women
Empowerment in Indian Law

Woman is the best gift of Almighty on earth. She is the creator, up
bringer, preserver and protector of a family.  But women have not been given
their due even today by male dominated society. So we call for women
empowerment. If women are discriminated or they are not given proper place,
life will not move further and consequently, society will suffer. So there is
a dire need to correct the machineries and take all possible means to address
the women cause. Women have always been the subject of discrimination
by the men to whom she kept in her womb for nine months. This discrimination
is being observed from thousands of years.

For societal progress, it is inevitable to take all efforts and measures
for women welfare by the States and the governments. This is known as
women empowerment. It is immoral and illegal to treat women as a lesser
equal entity. So to deny women or deprive her of political, social, economic,
and cultural rights is a gross violation of the constitution, the supreme law
of the land, and is also contempt of numerous international human rights
declarations, covenants and conventions to which India is a member.

The scope of women empowerment is well provisioned in Indian
Constitution in different parts starting from Preamble to Fundamental Rights
to Fundamental duties to Directive Principles of State Policy and under
other statutes as well.Women empowerment is a worldwide phenomenon,
because women, almost in each country, have been subject of discrimination
to some extent. So it is need of time to make best efforts for the betterment
of women by all segments of society to establish egalitarian society. Women
actually represent one half of the human population but the other half considers
it its duty to control and regulate the body and mind of the first half.

In ancient Vedic times, women and men were considered equal as



for as education and religion were concerned. During that period, social
status of women was strong enough. Women was supposed and considered
as a Goddess named as Saraswati(Learning), Lakshmi (Wealth), and Parvati
(Power). But after Vedic era and with the onslaught of the foreign invasion
and subsequent rigidity of the caste system, women lost their independence
and became ‘object’ requiring male protection.

Indian Constitution gives opportunity of equality to women and casts
duty on Governments to adopt measures of positive discrimination in favour
of them. Because of social discrimination from ancient times, our constitution,
our laws, development policies, plans and progammes have aimed to provide
advantage to the women in different spheres. India is the active player in
international arena and consistently taking all its efforts to ensure the women
empowerment. In this direction, India has ratified various international
conventions and human rights instruments committing secure equal rights
of women. In this direction, ratification of the Convention on Elimination of
all forms of Discrimination against Women (CEDAW) is an important
instrument.

There are various provisions in Constitution of India and under different
statutes which mention the scope of women empowerment. Indian
Constitution not only grants equality to women but also empower the State
to adopt measures of positive discrimination in favour of women for neutralizing
the cumulative socio-economic, education and political disadvantages faced
by them. To address these problems, Indian Constitution lays down Articles
14, 15, 15(3), and 16.

Article 14 embodies the general rule of equality and other remaining
provisions of fundamental rights are mere its examples of exemption. Women
are historically and otherwise a weaker section of society for whose benefit
Article 15(3) is made, which should be given widest possible interpretation
and application subject to the condition that reservation should not exceed
50 percent1. In one of its important decisions, SC upheld an order of Odissa
government reserving 30 percent quotas for women in the allotment of 24
hours medical stores as part of self–employment scheme2. Similarly,
reservation of 50 percent seats for women teachers in the selection of primary
school teachers in UP was upheld3.

Article 15(3) of Indian Constitution enacts that "nothing in article shall
prevent the State from making any special provision for women and children".
But general rule is given under article 15(1) which says that "the State shall
not discriminate against any citizen on ground only of religion, race, caste,
sex, place of birth or any of them. But rule given under article 15(3), as
special provision for women and children are permissible. Thus, it is no
violation of Article 15(1) if instructions are set up by State exclusively for
women or places are reserved for women at public entertainments or in



public conveyances. In Yusuf Abdul Aziz vs. State of Bombay4, the special
position assigned to women in regard to the offence of adultery was upheld
under this clause. In the same way, section 354 of Indian Penal Code is
also valid.  In Article 16, equal opportunities are given to all without any
discrimination in public employment.

Article 39(b), 39(c) and 42 of part IV of the Constitution are also very
important for women empowerment. Under this part, States are under
obligation to govern and make policies in a specific manner as dictated
by this and proceed towards the establishment of egalitarian society.
According to article 39(a), it is the duty of State to secure the equality
of right to livelihood for every men and women. Further, article 39(d) directs
the State to provide equal pay for equal work for both men and women.
Article 42 mentions social security just and humane conditions of work and
for maternity relief.

Part IV of Indian Constitution contain one of the peculiar provisions
related to fundamental duties of citizen. Women empowerment finds its
place in this part also5.

In the direction of betterment of women interest, certain amendment
has been made. These are as under:
1. Not less than one third of the total number of seats to be filled by

direct election in every Panchayat to be reserved for women and such
seats to be allocated  by rotation to different constituencies in a
Panchayat6

2. Not less than one third of the total number of offices of chairpersons
in the Panchayats at each level to be reserved for women7.

3. Not less than one third of total number of seats to be filled by direct
election in every municipality  to be reserved for women and such seats
to be allocated by rotation to different constituencies in Municipality8.

4. Reservation of offices of chairpersons in Municipalities for SC and ST
and women in such manner as the legislature of State may by law
provide9.
Apart from above Constitutional directions in favour of women, there

are several other legal provisions in different statutes which provide the
safeguard to women. In IPC following provisions are important for women
protection:
1. Rape10,
2. Kidnapping and abduction for different purposes11,
3. Homicide for dowry death or other attempts12,
4. Torture both mental and physical13,
5. Molestation and sexual harassment14



To promote and secure the women’s interest, following enactments
are also important:
1. The Employees State Insurance Act,1948
2. Family Court Act, 1984
3. The Special Marriage Act,1954
4. The Hindu Marriage Act,1954
5. The Hindu Succession Act, 1956
6. Immoral Traffic (Prevention) Act, 1956
7. The Maternity Benefit Act, 1961
8. Dowry Prohibition Act, 1961
9. The Medical Termination of Pregnancy Act, 1971
10. The Factory Act, 1948
11. Mines Act, 1952
12. Indecent Representation of Women (Prevention) Act, 1986
13. The  Protection of Women from Domestic Violence Act, 2005

The enactment of ‘The National Commission for Women Act, 1990’
is a big step for the promotion of women interests and their protection in
all respects.

Besides above Constitutional and statutory provisions for strengthening
women interest, there are distinct and separate Ministry at Centre and State
level both15.

In India, a historical step was taken in 2005 through an amendment
in Hindu Succession Act, 1955, where daughters are put at par with sons
in paternal property. But it is notable that only law cannot change the whole
thing. We have to change our mindset towards women. Law is an instrument
to change the society but it cannot change our mindset regarding women’s
empowerment.

It can be said that women friendly laws are many, but its implementation
is tough, so implementing machinery should be carefully reviewed and
required action must be taken. Prime Minister of India has launched a historical
programme, Beti  Bachao, Beti Padhao. It is the nice example regarding
the importance of woman.

In the light of above discussion, we may infer some suggestions as
under:
1. It is desirable to change the mindset of general people regarding the

implementation of welfare schemes of women. This may be possible
by imbibing moral contents into the minds of general people by teaching
and organizing camps in village and Mohalla level.

2. It is necessary to strengthen Women Commission through vesting
magisterial powers like courts in case of women atrocities or domestic



violence.
3. In case of female feticides and illegal sonography for identification of

child, strict law should be made and heavy penalty imposed on such
clinics. So present law should be amended to sharpen the penal tools
in this regard.

4. Women Sarpanch and other female members or official members of
local bodies be given fair chance and suitable environment for taking
their own decisions without interference of their husbands or any other
male members.

5. It should be made mandatory for all schools up to class VIII standard
that teaching staff will be only females.

6. Women Reservation Bill ensuring 33 percent quota in all Legislative
Assemblies should be passed by Parliament. This should be completed
by making consensus among all national political parties.

7. It is the need of the time that more and more women who are on high
post and reputed come forward to raise the cause of their sisters who
have not been able to get justice or opportunity due to certain reasons.
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Garima Yadav

Right to Food in Global and
National Perspective

Introduction

Human life is meaningless without access to basic necessities which
are essential for sustenance of life. Food is one such basic necessity and
human life cannot be imagined without it. Over the centuries of human
existence on planet earth, the food, clothing and shelter have emerged as
three basic necessities. While shelter and clothing have emerged as basic
needs in due course of human evaluation, food has been a major source
of energy and existence since beginning of life. It is the right of every human
being to be free from hunger and to have access to safe and nutritious food.
Right to food is a human right and it is about ensuring that all people have
the capacity to feed themselves in dignity. Right to food guarantees freedom
from hunger and access to safe and nutritious food. However, the problem
of hunger, malnutrition and starvation deaths are very rampant in various
parts of the country. There are so many vulnerable groups such as women
and their dependent children, refugees and disabled persons who are
exposed to hunger deaths. These are the groups whom government is
required to protect under international obligations and also by the provisions
of constitution of respective nations.1

Basically, right to food is a human right, which is universally
acknowledged at international, national, and regional level and applies to
every person around the world. The right to food is a vital human right that,
if denied, renders human life stunted, painful, or null, because logically,
humans must eat to stay alive. This right to food and nutrition was
recognized as a human right in world food summit, wherein the world
leaders gathered in Rome not only formally renewed their commitment to
the right to food, but specially interpreted it as the right of everyone to have



access to safe and nutritious food consistent with the right to adequate
food and fundamental right of every one to be free from hunger.2

Right to Food at Global Level

Right to food is recognized at international level also. There are various
international instruments to protect and safeguard the Right to Food. Article
25 of the Universal Declaration of Human Rights, 1948(UDHR) declares that
"everyone has the right to standard of living adequate for the health and
well being of himself and of his family, including food, clothing, housing
and medical care and necessary social services and the right to security
in the event of unemployment, sickness, disability, widowhood, old age or
other lack of livelihood circumstances beyond his control". International
Covenant on Economic, Social, and Cultural Rights (ICESCR), also
recognizes need for adequate food3 .This covenant intimates an undertaking
to cooperate without any territorial or jurisdictional limitations to ensure the
realization of the right to food.4

Article 1 of the Universal Declaration of the Eradication of Hunger
and Malnutrition, 1974 declares that every man, woman and child has
right to be free from hunger and malnutrition in order to develop fully and
maintain their physical and mental faculties5.

Article 2 declares that it is a fundamental responsibility of every
government to work together for higher food production and a more equitable
and efficient distribution of food between countries and within countries and
government should initiate immediately a greater concerted attack on
chronic malnutrition and deficiency diseases among the vulnerable and
lower income groups. It further declares that in order to ensure adequate
nutrition for all, government should formulate appropriate food and nutrition
policies integrated in overall socio-economic and agricultural development
plans based on adequate knowledge of available as well as potential food
resources. Article 3 declares that food problems must be taken care during
the preparation and implementation of national plans and programmes for
economic and social development with emphasis on their humanitarian
aspect. Thus right to food is recognized in many international conventions
such as the Convention on the Elimination of all forms of
Discrimination against Women (CEDAW).6

Article 25 and 27 of the Convention on the Rights of the child (CRS)
also recognize rights to the highest attainable standard of health and
adequate standard of living. Therefore, both these articles include food and
nutrition. Paragraph 5 of the general comment No.12 of ICESCR under code
of conduct which was prepared by Non-Governmental Organizations and



United Nations agencies observes that the roots of the problem of hunger
and malnutrition are not lack of food, but lack of access to available food.
Therefore, the states have a core obligation to take the necessary action
to mitigate and alleviate hunger, even in time of natural or other disasters.
Under ICESCR, there is obligation upon state parties that they must do
everything possible to ensure adequate nutrition, and even under the
narrower interpretation of right to food, the Governments must maintain an
environment in which people can feed themselves7. The conspicuous
absence of provisions relating to right to food in large majority of nation
states constitutions indicates that even today much attention has not been
paid to such vital fundamental human right. There is no redress available
to the victim citizens and the States continue to violate the global
obligations.

Right to Food at National Level

After independence, India adopted a progressive constitution and
aimed at securing all its citizens, social, economic and political justice,
equality and dignity. There is no express provision in the Indian constitution
conferring right to food. It has been although incorporated through an
extension of a broader  fundamental right to life and personal liberty under
Article 21 with the help of Directive Principles of State Policy as contained
in Article 38, 39 (a) and 47. Article 21 states that no person shall be
deprived of his life or personal liberty except according to the procedure
established by law. Article 38 declares that (1) the State shall strive to
promote the welfare of the people by securing and protecting as effectively
as it may a social order in which justice, social, economic and political,
shall inform all the institutions of the national life, (2) the State shall, in
particular, strive to minimize the inequalities in income, and endeavour to
eliminate inequalities in status, facilities and opportunities, not only
amongst individuals but also amongst groups of people residing in different
areas or engaged in different vocations. Article 39 declares that (a) the state
shall, in particular, directs its policy towards securing the citizens, men
and women equally, have the right to an adequate means of livelihood, (b)
the ownership and control of the natural resources of the community are
so distributed as best to subserve the common good, (c) the operation of
the economic system does not result in concentration of wealth and means
of production to common detriment. Article 37 explicitly states that the
directive principles of state policy shall not be enforceable by any court,
but the principles therein laid down are nevertheless fundamental in
governance of the country and it shall be the duty of the state to apply
these principles in making laws. Article 226 and 32 empower every High



Court and the Supreme Court respectively to enforce the fundamental
rights. In this way, reading of Article 21 together with the said directive
principles places the issue of food security in correct perspective and
makes the right to food a guaranteed fundamental right which is enforceable
by virtue of constitutional remedy provided under Article 32 of Indian
constitution.

The requirements of the Constitution preceded and are in consonance
with the obligations of the States under ICESCR, 1966 to which India is
a party. It is pertinent to note that the Article 11 expressly recognizes the
right of everyone to an adequate standard of living including adequate food.8

Supreme Court and the Right to Food

Judiciary has played a vital role with regard to right to food. Supreme
Court through its judgments in various cases protected the vulnerable poor
and distress class of society. The apex court of India has repeatedly
reaffirmed that the "fundamental right of life enshrined d in Article 21 means
something more than mere animal existence and includes the right to live
with dignity.9 It would include all aspects which make life meaningful,
complete and living.10

In Chameli Singh11 case, the Supreme Court observed that right to
life guaranteed in any civilized society implies the right to food, water, good
environment, education, medical care and shelter. In Kishan Pattnayak
& another v. State of Orissa12 the Court held that the individual’s right
to food is necessary outcome of fundamental right to life guaranteed under
Article 21 of the constitution and thus recognized close nexus between
right to life and the right to food. PUCL v. Union of India13 popularly known
as right to food case can be said to be a turning point in this regard. This
writ petition was filed in the Supreme Court praying for directions to central
government to release food grains from Food Corporation of India (FCI)
gowdons to the people who are starving to death in State of Rajasthan.14

Supreme Court took the matter very seriously and directed the petitioner
to amend the petition and make all states and union territories party to
the petition. Supreme Court observed:

"In our opinion what is of utmost importance is to see that food is
provided to aged, infirm, disabled, destitute women, destitute men who are
in danger of starvation, pregnant and lactating women and destitute
children, especially in cases where they or members of their family do not
have sufficient funds to provide food for them. In case of famine, there may
be shortage of food but here the situation is that amongst plenty, there
is scarcity. Plenty of food is available, but distribution of the same amongst
the very poor and the destitute is scarce and non-existent, leading to



malnourishment, starvation and other related problem. By way of an interim
order, we direct the states to see that all the PDS shops, if closed are
re-opened and start functionary within one week from today and regular
supplies made."

The Supreme Court also made the following order:
"The anxiety of the court is to see that the poor and the destitute and

the weaker sections of the society do not suffer from hunger and starvation.
The prevention of the same is one of the prime responsibilities of the
government whether central or state. How this is to be ensured would be
a matter of policy, which is best left to the government. All that the court
has to be satisfied and which it may have to ensure is that the food grains
which are over flowing in the storage receptacles, especially FCI godowns
and which are in abundance should not be wasted by dumping into the
sea or eaten by rats. Mere schemes without any implementation are of
no use. What is important is that the food must reach the hungry".

On 28 November 2001, the court focused on eight food related
schemes:
(1) Public Distribution System (PDS)
(2) Antyodaya Yojana (AAY)
(3) National programme of nutritional support to primary education, also

known as mid day meal scheme (MDM)
(4) The integrated child development service (ICDS)
(5) Annapurna
(6) National old age pension scheme (NOAPS)
(7) National maternity benefit scheme (NMBS)
(8) National family benefit scheme (NFBS)

On 2nd May 2003, the Supreme Court made an important order when
it found the approach of the government in the case "distressing", holding
that the right to food would be an integral part of Article 21 of the
Constitution. The Supreme Court held:

"Article 21 of the Constitution of India protects every citizen’s right
to live with human dignity. The very existence of life of those families who
are below poverty line would  come under danger for want of appropriate
schemes and implementation thereof to provide requisite aid to such
families."

In 2002, the court set up the institutional mechanisms independent
of the executive, in the form of commissioner to monitor and report on the
implementation of court order and suggest ways to promote food security
rights of the poor. The commissioners gave reports on the issue related
to various foods security schemes. In subsequent orders, the Court
monitored implementation of its orders, warning governments against



slackness in implementation or watering down of court orders. As a result
of various Supreme Court pronouncements, government of India first passed
Food Safety and Standards Act, 2006 and then adopted Food Security Bill,
2013 which aimed to provide subsidized food grains to the Indian population.

National Food Security Act, 2013 is much awaited piece of
legislation and it aims to provide subsidized food grains to two third of Indian
people. This Act is motivated by constitutional, domestic and global
commitments towards food availability and access. Aim of National Food
Security Act, 2013 is to provide subsidized food grains to approximately
two third of India’s 1.2 billion people. The National Food Security Act, 2013
converts food security programmes of the government of India into legal
entitlement. This Act includes Mid-day Meal Scheme, Integrated Child
Development service scheme and the Public Distribution System. This Act
also recognizes maternity entitlements. The mid-day meal scheme and
Integrated Child Development Services Scheme are universal in nature
whereas the PDS will reach about two third of the population i.e. 75% in
rural areas and 50% in urban areas. The beneficiaries of the Public
Distribution System are entitled for 5 kilograms per person per month of
cereals. Even pregnant women, lactating mothers and certain categories
of children are eligible for daily free cereals. This Act puts a duty on the
State Governments to put in place an internal grievance redressal
mechanism15. It can include Call Centers, Help lines, Nodal officers, a
District Grievance Redressal Officer at each district.

Conclusion

National Food Security Act, 2013 is a novel step taken by the
government for security of food to its citizens. Food Security means
availability of sufficient food grains to meet the domestic demand as well
as access at affordable prices. Section 3 of the Act recognizes the "Right
to receive food grains at subsidized prices by persons belonging to eligible
households ..." Food Security exists when all people, at all times, have
physical, social and economic access to sufficient safe and nutritious food
that meet their dietary needs and food preferences for an active healthy
life.

The Food Security law would put a massive burden on an already
overburdened exchequer as the government would have to procure
additional food grains. Not only would they have to find more storage but
also spend extra money to procure the grain. The additional procurement
will drive up food inflation, even as fiscal overruns will create even more
inflationary impetus. It is also submitted that the entire scheme would
require lot of money. Bandying previous numbers, outlandish claims of



leakage of food through the PDS is very common phenomenon. And more
than this the law claims to fulfill 75% of rural population and 50% of the
urban poor population of India by securing food to them. How this is all
possible is a big boon to the large poor population of India. Further, proper
implementation of the programme and stringent punishment to erring
officials and persons is a must. Majority opinion is that to have the law
is to ensure welfare State which is what reflected in the preamble of the
Indian Constitution. It is hoped that National Food Security Act will be able
to provide Right to Food to our poor people. Need of hour is to its proper
monitoring and implementation.

q
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Dr. Shubhi Mehta Dhaker

Understanding E-Contracts

The development of internet has opened up avenues and opportunities
one could never have imagined. The use of such internet services is aided
by electronic contracts. The need of Electronic contracts is borne out
of the requirement for speed, suitability and efficiency in business
transactions.Inspite of ever increasing use, a lot of uncertainty surrounds
the issue of electronic contracts in the entrepreneurial world. This partly
stems from our insecurity in transacting online and partly from the
intricacies involved in entering into e-contracts.

Recent innovations in information technology and electronic
communication has changed the way businesses operate and function.
Information is sent and received at supersonic speed.  And this is where
the electronic commerce offers the flexibility to business environment in
terms of place, time, space, distance and payment.  E-commerce is related
to buying and selling of goods and services online. You clicked an "I Agree"
button, like we usually do and agreed to the terms of the software license
without reading them. Even though you did not read the terms of the
license, you entered into a contract by clicking the "I agree" button.With
the rapid growth of e-commerce, there is a rapid advancement in the use
of e-contracts. But the deployment of e-contracts,  especially in country
like India, where technology is still in its nascent stage, poses a lot of
challenges at three levels, namely conceptual, logical and implementation.

The Indian Contract Act 1872

Section 10 : ‘All agreements are contracts if they are made by the
free consent of parties competent to contract, for a lawful consideration
and with a lawful object, and are not expressly declared to be void.

Interpreting Section 10 of the Act, the positive aspects can been
follows :



1. Free and conscious consent of the parties to the contract : There
should not be any coercion, undue influence, fraud, misrepresentation
or mistake which will not be considered as free consent and will be
considered as void.

2. Persons entering to the contract should be competent : The
persons who are minors by law, persons with unsound mind are not
competent and such contract entered into will be not enforceable.

3. Lawful Consideration : Any contract which is violative of any other
law or consideration which is not legal will not be valid and will be
void.

4. Lawful Object : The purpose of any such contract has to be lawful
in its object or else will be rendered as void.

Proper Law of Contract

The Indian Contract Act, (section 1) deals with the proper law of contract
to create legally binding contract and such an agreement and the proper
law takes its validity on the following:

a. The place of contracting
b. The place of performance
c. The place of residence
d. The subject matter of contract
e. All other facts

Section 2 of the Act enumerates (a)–When one person signifies to an
other his willingness to do or abstain from doing anything, with a view to
obtaining the assent of that other to such act or abstinence, he is said
to be making a proposal.

Section 2(b) when the person to whom the proposal is made signifies
his assent thereto, the proposal is said to be accepted. A proposal, when
accepted, becomes a promise.

Section 2(I) An agreement that are enforceable by law at the option
of one or more of the parties thereto, but not at the option of the other or
others, is a voidable contract.

Communication and Acceptance in Contract
Section 4 of the Act pertains to the communication in the contract

and is as follows:
The communication of a proposal is complete when it comes to the

knowledge of the person to whom it is made.
The Communication of an acceptance is complete-
As against the proposer, when it is put in a course of transmission

to him so as to be out of the power of the acceptor, as against the acceptor,



when it comes to the knowledge of the proposer.
Section 5 Revocation of Proposals and Acceptance:
A proposal may be revoked at any time before the communication of

its acceptance is complete as against the proposer, but not afterwards.
An acceptance may be revoked at any time before the communication

of the acceptance is complete as against the acceptor, but not afterwards."
The essence of the above sections is that of the binding force of the

contract. It denotes the effect of the binding nature of the contract on
acceptance in the mode prescribed by the offer and is deemed as accepted
only on receipt whereas it complete as for as the acceptance is done through
post or telegram.

Contingent Contract

Section 31-36-speak about the type of contracts entered which has
to be performed or not to be performed based on the eventuality of an event
to happen or not to happen and is enforceable accordingly.

Breach of Contract

Section 73 speak about the breach of contract and appropriate
remedies. This section enforces the binding nature of the contract and its
legal validity. This section enumerates the loss or damage occurred to the
party by the breach of contract of the other party, which is due to such
breach of contract or prior knowledge of such consequence when the
contract was entered to be compensated by the party who has breached
it.

Electronic Contracts

Whether we accept it or not, Electronic contracts have become an
integral part of our lives. From creating an e-mail account to ordering
products and services online, electronic contracts are deeply embedded
in the growing e-business sector. It is similar to a traditional business
model wherein goods and services are exchanged for a particular quantity
of consideration. The additional element in an E-Contract is the fact that
the contract here takes place through a digital mode of communication
like the internet. The traditional definition of contract cannot be applied
to ‘e-contracts’ as the realm of e-contract is much bigger than the realm
of a traditional mode of contract. In essence, e-contract is an agreement
which is entered on internet by competent parties, with lawful
consideration, free consent, without malafide intentions and to create
legal relationship. It can be formed at any time by the interaction of two



or more individuals using electronic means, such as e-mail, the interaction
of an individual with an electronic agent, such as a computer program,
or the interaction of at least two electronic agents that are programmed
to recognize the existence of a contract.

As per Section 4 of the Information Technology Act, 2000, legal
recognition of electronic records, where any Information is in writing,
typewritten or printed form is made available to a user in the electronic
form for subsequent reference shall be deemed to have satisfied the
requirement of law. Several Laws in unification are trying to regulate the
business transactions of E-Contract. They are as follows:

 Indian Contract Act,1872
 Consumer Protection Act,1986
 Information Technology Act,2000
 Indian Copyright Act,1957
An e-contracting process essentially includes two stages: contract

establishment (formation) and contract enactment (contract fulfilment or
performance).  The stage of contract establishment include activities such
as identifying, checking and validation of contractual parties, negotiation
and validation contract. Contract enactment is further divided into two
phases: performance and post-contractual activities. Monitoring of contract
performance and compensation activities belongs to the contract
performance phase while contract enforcement forms part of both contract
performance and post-contractual activities.Moreover, Section 1(4) of the
IT Act, 2000 also lists down the instruments to which the IT Act, does not
apply, which are as follows:

 Negotiable Instruments
 Power of Attorney
 A trust deed
 A will
 Contracts for sale or transfer of Immovable Property

Mode of Entering into E-Contracts

1. Over-Mail contracts : Sometimes, the contractual understanding is
not consolidated in a single document, but can be in the form of a
series of E-mails. One thing need to be ensured that there should be
a clear offer (Section 2(a) of the Indian Contract Act, 1872) and
acceptance (Section 2(b) of the Indian Contract Act, 1872).

2. Counterparts Signed Contracts : When it is impossible and not
permissible for the parties to a contract to meet physically because
of living in different locations, then in such cases, the agreed version
of the contract can be signed and be sent to the other party in the



form of scanned copy for reference. In such cases, there can be multiple
physical copies of the contract each signed by a party are called as
counterparts.

3. Click-Wrap Contracts : Almost every software that we download from
the Internet typically contains an End User License Agreement to which
a user agrees by clicking on the "I Agree" button. It can be further
classified into two:
 Type and Click : Where the user types "I agree" and then

clicks on the submit button. This was usually practised earlier.
 Icon clicking : Where the user must click on "okay" or "I agree"

button in order to accept the proposal or click on "cancel" to
reject the proposal.

4. Browse-wrap Contracts : The agreements which are in the form of
a "terms of use" or "terms of service" which usually exist in the corner
of a website in the form of a link. Usually, these types of contracts
are not considered to be legally binding in most of the countries.

Types of E-Contracts

E-Contracts can be categorized into two types i.e. web-wrap agreements
and shrink-wrap agreements. A person witnesses these e-contracts everyday
but is unaware of the legal intricacies connected to it. Web-wrap agreements
are basically web based agreements which requires assent of the party
by way of clicking the "I agree" or "I accept" button e.g. E-bay user agreement,
Citibank terms and conditions, etc. Whereas Shrink-wrap agreements are
those which are accepted by a user when a software is installed from a
CD-ROM e.g. Nokia pc-suite software

Since Electronic Contracts also are regulated by the provisions of the
Indian Contract Act, 1872, so it need to comply with the same to make
it legally binding which are as follows:
1. As per the Section 2(a), which defines offer, legal rules applicable to

it says that offer must be communicated to the offeree. Similarly, in
user agreements, the terms of service must be specifically
communicated and visible to the user. Just a link to the terms of the
website would not suffice to qualify as intimation to the user.
This case law can be referred on the above clause: Lalman Shukla
v. Gauri Datt (1913) All LJ 489

2. The terms of the contract should not be changed after taking the approval
and acceptance of the user. Because the user assented to those
particular terms only, then it will "voidable" as defined in the Section
2 (i) of the Indian Contract Act, 1872.



3. Any changes if made should specifically and exclusively be
communicated to the user.

Recognition of E-contracts

Offer : The law already recognizes contracts formed using facsimile,
telex and other similar technology. An agreement between parties is legally
valid if it satisfies the requirements of the law regarding its formation, i.e.
that the parties intended to create a contract primarily. This intention is
evidenced by their compliance with 3 classical cornerstones i.e. offer,
acceptance and consideration. One of the early steps in the formation of
a contract lies in arriving at an agreement between the contracting parties
by means of an offer and acceptance. Advertisement on website may or
may not constitute an offer as offer and invitation to treat are two distinct
concepts. Being an offer to unspecified person, it is probably an invitation
to treat, unless a contrary intention is clearly expressed. The test is of
intention whether by supplying the information, the person intends to be
legally bound or not. When consumers respond through an e-mail or by
filling in an online form, built into the web page, they make an Offer. The
seller can accept this offer either by express confirmation or by conduct.

Acceptance : Unequivocal unconditional communication of acceptance
is required to be made in terms of the offer, to create a valid e-contract.
The critical issue is when acceptance takes effect, to determine where and
when the contract comes into existence. The general receipt rule is that
acceptance is effective when received. For contracting no conclusive rule
is settled. The applicable rule of communication depends upon reasonable
certainty of the message being received. When parties connect directly,
without a server, they will be aware of failure or partial receipt of a message.
Such party realizing the fault must request re-transmission, as acceptance
is only effective when received. When there is a common server, the actual
point of receipt of the acceptance is crucial in deciding the jurisdiction in
which the e-contract is concluded. If the server is trusted, the postal rule
may apply, if however, the server is not trusted or there is uncertainty
concerning the e-mail’s route, it is best not to apply the postal rule.

Consideration and Performance : Contracts result only when one
promise is made in exchange for something in return. This something in
return is called ‘consideration’. The present rules of consideration apply
to e-contracts. There is concern among consumers regarding Transitional
Security over the Internet. The e-directive on Distance Selling tries to generate
confidence by minimizing abuse by purchasers and suppliers. It specifies–
 A list of key points, must be supplied to the consumer in ‘a clear and

comprehensible manner.’



 Written confirmation, or confirmation in another durable medium available
and accessible to the consumer, of the principle points.

 The right of withdrawal enabling consumers to avoid deals entered into
inadvertently or without sufficient knowledge, providing for seven-day
cooling-off period free from penalty or reason to return the goods or
reimburse the cost of services.

 Performance should be delivered within thirty days of order unless
otherwise expressly agreed.

 Reimbursement of sums lost to fraudulent use of credit cards. It places
the risk of fraud on the credit card Company, requiring them to take
steps to protect their position.

 On the other hand, there is also need to protect sellers from rogue
purchasers. For this, the provision of ‘charge-back clauses’ and
encouragement of pre-payment by buyers is recommended.
Liability And Damages : A party that commits breach of an agreement

may face various types of liability under contract law. Due to the nature
of the systems and the networks that business employ to conduct e-
commerce, parties may find themselves liable for contracts which technically
originated with them but, due to programming error, employee mistake or
deliberate misconduct were executed, released without the actual intent
or authority of the party. Sound policies dictate that parties receiving
messages be able to rely on the legal expressions of the authority from
the sender’s computer and this legally be able to attribute these messages
to the sender. Techniques for limiting exposure to liability include:
1. Trading partner and legal technical arguments
2. Compliance with recognized procedures, guidelines and practices
3. Audit and control programmers and reviews
4. Technical competence and accreditation
5. Proper human resource management
6. Insurance
7. Legislation and regulation addressing relevant secure electronic

commerce issuing.
Digital Signatures: Section 2(p) of The Information Technology Act,

2000 defines digital signatures as authentication of any electronic record
by a subscriber by means of an electronic method or procedure. A digital
signature functions for electronic documents like a handwritten signature
does for printed documents. The signature is an unforgeable piece of data
that asserts that a named person wrote or otherwise agreed to the document
to which the signature is attached. A digital signature actually provides a
greater degree of security than a handwritten signature. The recipient of
a digitally signed message can verify both that the message originated from
the person whose signature is attached and that the message has not been



altered either intentionally or accidentally since it was signed. Furthermore,
secure digital signatures cannot be repudiated; the signer of a document
cannot later disown it by claiming the signature was forged.

Section 5 of the IT Act established the legal validity of digital
signature. Chapter IV of the Information Technology Act, 2000 also provides
for use of  an asymmetric crypto system and hash function and also
recommends  relevant standards.

Conclusion : E-contracts are well suited to facilitate the re-engineering
of business processes occurring at many firms involving a composite of
technologies, processes, and business strategies that aids the instant
exchange of information. The e-contracts have their own merits and demerits.
On the one hand, they reduce costs, saves time, fasten customer response
and improve service quality by reducing paper work, thus increasing
automation. And on the other hand, the law governing e-contract lacks certain
provisions like – There is nothing to determine the intention of the parties
to enter into a legally enforceable contract.The absence of confluence of
stamping laws and the Act, has resulted in lack of legal infrastructure to
facilitate "paperless stamping" of electronic documents. The extent of
evidentiary value conferred to an electronically executed contract attested
by other forms of signature, is also ambiguous. All of these factors hinder
Indian businesses from moving towards a "paperless" world and renders
most e-business initiatives largely futile. Considering that India has a huge
business potential in the coming years, initiatives towards bettering the
technological infrastructure and the legal framework regulating the same
would be highly beneficial. This would also attract more cross-border
transactions, further benefiting the economy of the country. With this, E-
commerce is expected to improve the productivity and competitiveness of
participating businesses by providing unprecedented access to an on-line
global market place with millions of customers and thousands of products
and services.
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